_ Health Care Durable PowerOf
Attorney

Power Of Attorney

Understandin
g the Health
Care Durable
Power of
Attorney

Life is unpredictable.
While we all hope for
smooth sailing, serious
accidents or sudden
illnesses can strike
without warning. In
those moments, you
may be unable to
speak for yourself or
make clear decisions
about your medical
treatment. This s
precisely where a
Health Care Durable

Power of Attorney
becomes one of the
most important
documents you will
ever sign. It is not

merely a legal
formality; it is a
powerful tool that

ensures your medical
wishes are respected
and that someone you
trust is empowered to
act on your behalf
when you cannot. This
article will guide you
through everything you
need to know about
this essential
component of advance
care planning, from
what it is and why you
need it, to how to
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choose the right person
and create a valid
document.

What Is a
Health Care
Durable
Power of
Attorney?

A Health Care
Durable Power of
Attorney (sometimes
called a medical power
of attorney or
healthcare proxy) is a
legal document that
allows you, the
principal, to appoint
another person, known
as your agent or
attorney-in-fact, to
make medical decisions
on your behalf. The
keyword here s
"durable," which means
the document remains
in effect even if you
become mentally

incapacitated. Without
this durability clause,
the authority would end
precisely when you
need it most.

This document covers a
vast range of medical
decisions. Your agent
can make choices
about treatments,
surgeries, medications,
and even end-of-life
care. The  specific
powers granted can be

tailored to your
preferences, making
the Health Care

Durable Power of
Attorney a highly
flexible and
personalized
instrument. It becomes
active only after your
doctor determines you
are unable to make or
communicate your own
healthcare decisions, a
provision known as a
"springing" power.
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The Core

e Principal: The
person creating
the document
and granting
authority.

e Agent (or
Attorney-in-
Fact): The
individual chosen
to make
healthcare
decisions.

e Successor
Agent: A backup
person if your
primary agent is
unavailable.

¢ Durable Clause:

Ensures the
document
remains valid
upon
incapacitation.
e Springing
Provision:
Specifies when
the document
becomes active.

attornHOw It Differs

from a Living
Will and
Other
Advance
Directives

People often confuse a
Health Care Durable
Power of Attorney with
a living will. While both
are part of advance
care planning, they
serve distinct purposes.
A living will is a written

statement detailing
your specific wishes
regarding life-

sustaining treatments,
such as mechanical
ventilation or feeding
tubes. It provides direct
instructions but does
not appoint a person to
make decisions.

In contrast, a Health
Care Durable Power of
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Attorney appoints a
real person who can
interpret your wishes
and make decisions in
real-time, even for
situations you never
anticipated. This
flexibility is one of its
greatest strengths.
Your agent can ask
doctors questions,
weigh risks and
benefits, and consider
your values when a
living will's rigid
language might fall
short. Ideally, you have
both documents: a
living will to state your
end-of-life preferences
and a Health Care
Durable Power of

Attorney to give
someone the authority
to ensure those
preferences are
honored.
Semantic

Distinctions in
Terminology

e Health Care
Proxy: Often
used
interchangeably
with Health Care
Durable Power of
Attorney in some
states.

¢ Medical Power
of Attorney:
Another common
synonym.

e Advance
Directive: A
broader term that
includes living
wills, medical
powers of
attorney, and
other documents.

e Physician
Orders for Life-
Sustaining
Treatment
(POLST): A
medical order for
seriously ill
patients, not a
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Why You
Need a Health
Care Durable
Power of
Attorney

Many people assume
that their spouse or
closest family member
will automatically be
allowed to make
medical decisions for
them in an emergency.
This is a dangerous
misconception. Without
a properly executed
Health Care Durable
Power of Attorney,
hospitals may turn to a
state-defined hierarchy
of surrogates, which
can cause delays,
disputes, and decisions
that do not align with
your values. In some
cases, if no family
member is immediately

relatives, the court may
need to appoint a
guardian, a process
that is time-consuming,
costly, and emotionally
draining.

Beyond avoiding
logistical chaos, this
document provides
peace of mind. It allows
you to have open
conversations about
your healthcare goals,
religious beliefs, and
quality-of-life standards
with your chosen
agent. When you
document those wishes
in a legal framework,
you significantly reduce
the burden on your
loved ones. They will
not have to guess your
preferences or feel
guilty about the
decisions they make.
They will know they are
acting as you
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requested.

Key Scenarios
Where This
Document Is
Critical

1. Sudden
incapacitation:
Stroke, heart
attack, or
traumatic
accident.

2. Progressive
cognitive
decline:
Alzheimer's
disease or other
dementias.

3. Severe mental
illness: When
judgment is
significantly
impaired.

4. General
anesthesia:
Unexpected
complications
during surgery.

5. End-of-life
decisions: When

you cannot
communicate
your wishes.

Choosing
Your Health
Care Agent

Selecting the right
agent is the most
critical decision you will
make when creating a
Health Care Durable
Power of Attorney. This
person will be your
voice, so they must be
trustworthy, capable of
handling stress, and
willing to advocate for
you even when it is
difficult.  You should
choose someone who
knows you well enough
to understand your
values, fears, and
aspirations regarding
medical care.

It is generally
recommended to
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choose someone W
lives nearby or can

\Q.orney

support and

aquality of life?

travel to you quickly,
though this is not
always possible. More
important than
geography is their
emotional stability and
conflict resolution
skills. Your agent may
need to navigate
disagreements among
family members or with
medical staff. They
must be assertive but
respectful, and above
all, loyal to your wishes
rather than their own
opinions.

Questions to Ask
Potential Agents

e Are you
comfortable
making difficult
medical
decisions?

e Do you
understand my
views on life

e Canyou
advocate for me
even if it causes
conflict with
family?

e Are you willing to
ask doctors hard
questions?

* Do you accept
this
responsibility?

You should also name
at least one successor
agent in case your first
choice is unavailable or
unwilling to serve when
the time comes. Have
honest conversations
with both your primary
and successor agents
about your healthcare
preferences, and give
them copies of your
completed document.

Downloaded from order.fishbonesusa.com by Tessa &
Harrington ¢ Read more, learn more. ¢ Page 7



Does a Health
Care Agent
Have?

The powers granted
through a Health Care
Durable Power of
Attorney are extensive
but can be tailored.
Typically, your agent
can authorize, refuse,
or withdraw any type of
medical treatment or
procedure. This
includes consent to
surgery, medication,
and diagnostic tests. In
many cases, they also
have the authority to
discharge you from a
facility against medical
advice, or to admit you
to a nursing home or
hospice.

Importantly, you can
limit these powers in
the document itself. For

e \What POWers

specify that your agent

cannot authorize
certain treatments,
such as
electroconvulsive
therapy or organ
donation, without

specific court approval.
You can also include
instructions about pain
management, organ
donation, and burial
arrangements. This
customization ensures
that your Health Care
Durable Power of
Attorney reflects your
unigue values and
beliefs.

Powers Typically
Included

e Consent to or
refusal of medical
treatment.

e Access to
medical records
under HIPAA.

e Decision about
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HedlfthuGire

* Selection and
discharge of
healthcare
providers.

* Decision about
pain relief and
palliative care.

e Authorization for
autopsies and
organ donation.

It is «crucial to
understand that unless
you specify otherwise,
your agent generally
has the same authority
you would have if you
were competent. This is
why it is essential to
discuss your limits and
preferences in detail
before signing.

How to
Create a

Attori

Durable
Power of
Attorney

Creating a valid Health
Care Durable Power of
Attorney involves
several steps. While
you can use generic
forms, you must ensure
they comply with your
state's specific
requirements. Most
states have their own
statutory forms, which
are often available for
free from your state's
department of health or
bar association.
However, consulting an
attorney who
specializes in elder law
or estate planning is
highly recommended,
especially if your
situation is complex.

The document must be
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signed by you in the
presence of witnhesses
or a notary public,
depending on your
state's law. Some
states require both.
Witnesses generally
cannot be your agent,
your spouse, or your
healthcare provider.
They must be
disinterested parties
who can attest that you
were of sound mind
when you signed. Once
signed, make several
copies. Keep the
original in a safe but
accessible place, and
give copies to your
agent, successor agent,
primary care physician,
and possibly your local
hospital.

Step-by-Step
Creation Guide
1. Research your

state's specific
requirements and

forms.

2. Discuss your
wishes with your
chosen agent and
successor.

3. Fill out the form
carefully,
ensuring all
sections are
complete.

4. Sign the
document in front
of required
witnesses and
notary.

5. Distribute copies
to all relevant
parties.

6. Review and
update the
document
periodically,
especially after
major life events.

What
Happens If
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Have One?

The absence of a
Health Care Durable
Power of Attorney
creates a legal vacuum.
In most states, if you
are incapacitated
without one, medical
decisions fall to a
hierarchy of default
surrogates, typically
starting with a spouse,
then adult children,
then parents, and then
siblings. If no one is
available or if there is a
dispute, the court may
appoint a guardian or
conservator. This
process can take weeks
or months, during
which time critical
medical decisions may
be delayed or made by
a judge who has never
met you.

Furthermore, if your

omglbonmtembers

care, the hospital may
become paralyzed by
liability concerns. They
may be unwilling to act
without a clear legal
authority, leading to
unwanted aggressive
treatment or a failure
to provide comfort
care. A Health Care
Durable Power of
Attorney prevents
these tragedies by
providing clear legal
authority and avoiding
the need for court
intervention.

Frequently
Asked
Questions

Can | change my
Health Care
Durable Power of
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Attorney?

Yes, as long as you are
mentally competent,
you can revoke or
amend your document
at any time. Simply
destroy the old copies
and create a new one.
Inform your previous
agent, family, and
healthcare providers of
the change.

Does my Health
Care Durable
Power of
Attorney expire?

It generally does not
expire unless you
revoke it or die. Some
states require periodic
reaffirmation, but most
durable powers remain
in effect indefinitely.

Can my agent be
a family member?

Yes, most people

choose a trusted family
member. However,
ensure that person can
handle the emotional
weight of the role and
can advocate for you
without being unduly
influenced by other
relatives.

What if | move to
another state?

State laws vary, so
your document may
not be recognized in a
new state. It is wise to
have your document
reviewed by an
attorney in your new
state of residence and
execute a new one if
necessary.

Conclusion

A Health Care
Durable Power of
Attorney is not just a
legal document; it is a
profound act of love
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and responsibilltyA It

tto

gives you control over

agent, having honest
n .
conversations about

your medical future,
even when you cannot
speak, and it spares
your family the agony
of guesswork and
conflict during a crisis.
By taking the time to
choose a capable

your values, and
properly executing the
document, you ensure
that your healthcare
journey reflects your
deepest wishes. We all
hope to live long,
healthy lives, but
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