What Is The War Power Resolution

The United States Constitution carefully divides the powers of government among three co-equal branches. Yet, perhaps no area of this
separation of powers is more hotly debated, and more frequently tested, than the authority to send the nation into armed conflict. The
President serves as the Commander-in-Chief of the armed forces, while Congress alone holds the power to declare war. This inherent
tension has created a recurring struggle between the executive and legislative branches over who ultimately decides when American forces
are put in harm's way. This struggle led directly to the passage of one of the most significant and controversial pieces of legislation in
modern American history: the War Powers Resolution of 1973. But what is the War Power Resolution exactly? This article provides a
comprehensive breakdown of its origins, its key provisions, the controversies that have surrounded it, and its enduring impact on U.S.
foreign policy and military engagements.

The Historical Context: Why Was the War Powers Resolution Created?

To understand what the War Powers Resolution truly represents, one must examine the historical events that precipitated its creation. For
most of American history, the balance of war powers operated on a largely informal, though often contested, basis. Presidents ordered
military actions, and Congress either supported them, funded them, or, in rare cases, objected. However, the mid-20th century witnessed a
dramatic expansion of presidential power in foreign affairs, culminating in the long and divisive Vietnam War.

The Vietnam War and the Credibility Gap

Throughout the 1960s, Presidents John F. Kennedy and Lyndon B. Johnson dramatically escalated U.S. military involvement in Vietnam
without a formal declaration of war from Congress. The administration relied heavily on the Gulf of Tonkin Resolution of 1964, which
granted President Johnson broad authority to take "all necessary measures" to repel armed attacks and prevent further aggression. This
resolution was passed with near-unanimous support in Congress, but it effectively gave the President a blank check for military escalation.
As the war dragged on, with mounting casualties, growing public dissent, and what became known as a "credibility gap" between official
government statements and reality, Congress felt increasingly marginalized and misled. The conflict, which had become a full-scale war,

Downloaded from order.fishbonesusa.com by Sanford & Matthews ¢ Wisdom is the reward for listening. ¢ Page 1



was being waged almost entirely on presidential authority.
A Congressional Reassertion of Authority

By the early 1970s, a bipartisan coalition in Congress, frustrated by the conduct of the war and feeling deceived about the scope of the
conflict, decided to reassert its constitutional war-making power. The goal was not to prevent the President from responding to
emergencies, but to ensure that any significant commitment of U.S. forces to hostilities had the explicit or implicit consent of the people's
representatives in Congress. This drove the fundamental question: what is the War Power Resolution designed to do? The answer, at its
core, was to create a legal framework that would force the President to consult with Congress and, if necessary, seek its approval before or
shortly after introducing troops into combat.

Key Provisions: The Mechanics of the War Powers Resolution

Passed over President Richard Nixon's veto on November 7, 1973, the War Powers Resolution (Public Law 93-148) established a clear set of
procedural requirements for the President. The law is codified in Title 50 of the United States Code, Sections 1541-1548. Its core
mechanisms are designed to answer the question of what is the War Power Resolution in a practical, operational sense.

Section 3: The Consultation Requirement

The resolution states that the President "in every possible instance shall consult with Congress before introducing United States Armed
Forces into hostilities or into situations where imminent involvement in hostilities is clearly indicated by the circumstances." This provision
requires the President to seek the advice and opinion of Congress prior to committing forces. The term "consult" has been a major point of
contention, as presidents have often argued that briefings or notifications after a decision has been made constitute consultation, while
Congress insists it means a genuine, good-faith exchange of views before action is taken.

Section 4: The Reporting Requirement

Within 48 hours of introducing forces into hostilities, the President must submit a written report to the Speaker of the House and the
President pro tempore of the Senate. This report must explain:

e The circumstances necessitating the introduction of forces.



e The constitutional and legislative authority unXZPQM%rﬂh"e‘%\ﬁﬁffoﬁﬁ&?&ﬁ%%‘ﬂ‘b‘i%%.

* The estimated scope and duration of the hostilities or involvement.

This reporting requirement is intended to ensure transparency and provide Congress with the information it needs to make informed
decisions.

Section 5: The 60-Day Clock and Automatic Withdrawal

This is the most controversial and legally significant provision of the resolution. It mandates that within 60 calendar days after a report is
submitted (or is required to be submitted), the President must terminate the use of U.S. forces unless Congress has:

1. Declared war or enacted a specific authorization for the use of military force.
2. Extended the 60-day period by law.
3. Is physically unable to meet due to an armed attack upon the United States.

This 60-day clock can be extended for an additional 30 days if the President certifies that "unavoidable military necessity respecting the
safety of United States Armed Forces requires the continued use of such armed forces in the course of bringing about a prompt removal of
such forces." In essence, this provision creates a hard deadline for unilateral presidential military action, forcing the President to seek
congressional approval or begin a withdrawal.

Section 5(c): The Congressional Removal Power

Perhaps the most powerful tool granted to Congress, this section allows for the removal of forces at any time before the 60-day deadline. It
does this through the passage of a concurrent resolution, which requires a majority vote in both the House and the Senate. Importantly, a
concurrent resolution does not require the President's signature and therefore cannot be vetoed. This provision was included to give
Congress a swift and decisive mechanism to halt an unauthorized military engagement. However, its constitutionality has been questioned,
and the Supreme Court's decision in Immigration and Naturalization Service v. Chadha (1983), which struck down the legislative veto, cast
serious doubt on the enforceability of this specific section.
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Controversies, Constitutionality, and Presidential Non-Compliance

Since its enactment, the War Powers Resolution has been a source of intense legal and political debate. Every president, from Nixon
onward, has questioned its constitutionality, arguing that it infringes on the President's inherent authority as Commander-in-Chief under
Article 1l of the Constitution. This has led to a pattern of consistent, though sometimes subtle, non-compliance.

The Core Constitutional Argument

Opponents of the resolution argue that it is an unconstitutional encroachment on executive power. They contend that the President, as the
head of the armed forces and the nation's chief diplomat, must have the flexibility and speed to respond to foreign threats without being
bound by a rigid legislative timetable. Proponents argue that the Constitution explicitly gives Congress the power to declare war and that
the resolution is a necessary and proper means to enforce that authority. The clash between these two interpretations of the Constitution
remains unresolved by the courts, largely because the issue has often been deemed a "political question" unsuitable for judicial review.

A Legacy of Evasion: How Presidents Have Worked Around the Resolution

Rather than formally challenge the law in court, presidents have developed strategies to minimize its impact. The most common method is
to avoid triggering the 60-day clock altogether. This is often done by characterizing military actions as something other than "hostilities."
For example:

e Peacekeeping and humanitarian missions: Operations in Somalia, Bosnia, and Haiti were framed as non-hostile missions.

e Support and advisory roles: U.S. involvement in the Libyan civil war in 2011 was described as "support" for NATO allies, not direct
hostilities.

o Retaliatory strikes: Airstrikes against terrorist targets or in response to chemical weapons attacks (e.g., Syria in 2017 and 2018)
were characterized as limited, one-time actions that did not constitute sustained hostilities.

In cases where the 60-day clock is running, presidents often assert that they are acting consistently with the resolution's "purpose and
intent" while explicitly stating they do not concede its constitutionality. This practice of "not enforcing" the law has rendered it largely
symbolic, though it remains a potent political tool for Congress to shape the debate around military action.
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A clear understanding of what is the War Power Resolution requires examining its application in real-world conflicts. A few key cases
highlight its successes, failures, and enduring ambiguities.

Grenada (1983) and Panama (1989)

In both of these military interventions, President Ronald Reagan (for Grenada) and President George H.W. Bush (for Panama) reported the
actions to Congress but asserted that the resolutions' time limits were an unconstitutional infringement. The operations were brief and
successful, and Congress did not attempt to enforce the 60-day deadline, effectively allowing the law to be bypassed.

The Gulf War (1990-1991)

This is often cited as a case where the resolution worked as intended. President George H.W. Bush sought and received explicit
congressional authorization for the use of military force against Iraq after its invasion of Kuwait. While the President maintained his
constitutional authority to act unilaterally, the robust public debate and the formal vote in Congress provided strong democratic legitimacy
for the war. This case shows the resolution's potential to foster a cooperative, rather than adversarial, relationship between the branches.

President Obama and Libya (2011)

One of the most controversial tests of the resolution occurred in 2011. President Barack Obama ordered U.S. participation in NATO airstrikes
in Libya without prior congressional authorization. The administration argued that the mission was limited in scope and did not involve
"hostilities" in the traditional sense. The 60-day deadline came and went, and U.S. operations continued for months. The Obama
administration faced sharp criticism from both parties for what they saw as a clear violation of the law. The incident highlighted the
weakness of the resolution: without a clear enforcement mechanism or a willingness from Congress to use its power of the purse, the
President can effectively ignore the clock.

The Campaign Against ISIS (2014-present)

The ongoing military campaign against the Islamic State (ISIS) in Iraq and Syria has been conducted under a series of legal justifications,
including the 2001 Authorization for Use of Military Force (AUMF) against those responsible for the 9/11 attacks and the 2002 AUMF for the
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Iraq War. Neither of these authorizations was written for the conflict against ISIS. Presidents Obama and Trump both argued that existing
authorities were sufficient, and they did not seek a new, specific authorization from Congress. This has created a situation where U.S. forces
have been engaged in sustained hostilities for years without a clear, up-to-date congressional mandate, directly challenging the spirit of the
War Powers Resolution.

Influence and Impact on Modern Military Engagements

Despite its controversial legacy, the War Powers Resolution has had a profound impact on the conduct of American foreign policy. It has
changed the political calculus for every president since 1973. While it may not have legally stopped any military action, it has forced the
executive branch to consider Congress's role in a way that was not the case before Vietnam. The resolution has:

* Institutionalized congressional notification: Presidents now routinely provide formal reports to Congress on military operations,
a practice that was far less common before 1973.

 Emboldened congressional oversight: The resolution provides a legal and political hook for members of Congress to demand
briefings, hearings, and votes on military engagements.

* Focused public debate: The existence of the 60-day clock creates a clear deadline that focuses public and media attention on the
legality and wisdom of a military intervention.

e Spurred calls for reform: Decades of frustration with the law's ambiguity and lack of enforcement have led to persistent, though so
far unsuccessful, calls to repeal or replace the resolution with more effective legislation.

Conclusion: A Flawed but Enduring Framework

So, what is the War Power Resolution? It is a well-intentioned but deeply flawed attempt to restore the constitutional balance of war-making
power between Congress and the President. Its passage was a direct response to the trauma of the Vietnam War and a clear signal that
Congress intended to be a co-equal partner in decisions of war and peace. However, its effectiveness has been consistently undermined by
presidential assertions of unilateral authority, creative interpretations of key terms like "hostilities," and the Supreme Court's ruling against
the legislative veto. The result is a law that is more of a political norm than a legally binding constraint. It has not prevented any president
from taking the military action they deemed necessary, nor has it forced a withdrawal of forces against a president's will. Yet, the



